
Friends of the Wild Swan v. Department of State Lands, et al.
DV 89-074(A), 11th Judicial District

Judge Keller
Decided 1991

MEPA Issue Litigated: Was the MEPA analysis adequate?

Court Decision: Yes

Should the agency have conducted a MEPA analysis (an EA or EIS)?

Court Decision: No
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}IONTANA ELEVENTS JUDICIAL

****

FRIENDS OF THE WILD SWAN. a
Montana non-Prof i ts'

corporati on .

Plaint:!! '

-vs-

DEPARTMENT OF SIATE LANDS,

Defendant '

anC

MONTANA WOOD PRODUCTS
ASSOCIATION,

Def enciant/ Intervenor .

COPY

DISTRICT COURT, FLATHEAD COUNTY

*****tr

No. Dv-89-074(A)

FINDINGS OF FACT,
CONCLUSIONS OF LAW

AIID JUDGT4ENT

**t**i*****

Trial of the above entitled matter came on before the Court'

withoutajury,onJune25,Iggo'witi.rtneP]aint:'ffrepresented

by Jon L. Heberling, Esq. and Roger V' Sullivan' gsg" and tne

Department of State Lands rePresentei by John F' Nor+-h' Esq' and

Richarci R. Thweatt , Esg' , and the Montana Wooci Products

Association represented by Marcel I e shooP ' Esq' , Donaid I '

JrJmuEltr/Dt-89{? 4 ( A)
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schultz, Esq. and Kent P. saxby, Esq'; evidence' both oral and

documentary, was introduced, anci the court being fulIy apgrised.

makes the following Findings c! Fact, conclusions of Lalt and

Judgment:

FINDINGS OF FACT

I. Friends of the wild swan (hereinafter referred to as

FOWS) is a l{ontana non-profit corgoration with its registered

agent in KalisPell, Montana. Agreed Fact tI.

2. The DePartment oi State Lan<is (hereinafter reierred to

as DSL) is an agency of the state of Montana. The DSL' 9orestry

and FieId Operations Di.visions. has the management responsibili'ty

for the school trust forest lands, under the general Cirection of

the Board of Land Commrssioners. For administratlve purPoses, the

DSL has divided the State geograghically into si.x admi.nistrative

areas. Each area is administered by a separate State Land Office

organizec and staffed to grovice the needed supporl to the DSL'

!rrograms . The l,lortirwestern Lanci of f ice is I ocatei, at Kal:.sPeI I ,

l,lontana. The Northwestern Land Office is directly resPonsible for

supervision of the management of a number of units, including the

swan uni.t, Iocated in the vicinity of the conrnunity of swan Lake'

Montana, and including the swan River state Fores!. Agree<i Fact

*2. The seven state forests are iocated across the state of

l'lontana, otten with hundrecis of miles between them' Exh' A'

The DSL administers approx:.mately 5,L53.000 acres of state

trust land; of this, approximately 590,ooo acres is commercial

forest land administered by the Forestry Drvision. About haif of

JUmUElfr/Iw-89-O74(A)
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the conunercial forest land 1 ies :,n scattered sections across

western Montana. The remaining half is in more or Iess

consolidated blocks.of state forest land such as the Swan River

state Forest. About half of tire iand iying in such blocks is

actual ly in mixed "checkerboarci" outnershiP with Privatel y or

fecieral I y owned I ands . Agreed Fact S I7 .

3. The Montana Wood Products Association (hereinaf!er

referred to as MWPA) is a non-profit corporation compri,sed of

several t:.mber ccmpanies and business interests that are invoived

with the timber i.ndustry. The members of lhe l'lt,.lPA are resPonsible

for harvesting and grocessj.ng a majorlly of 1ogs and timber that

are harvested anci processed in northwest Montana. Its members

include those t:.mber companies wh:.ch curren+. 1y have trmber sale

contracts in the swan River state Forest. Its members also

include the timber organizations that have had contracts in the

past and j.ntenq to bii upon such contracts in the immediate

future. These companies include. but are not ilmlted to, the

following: PIum Creek Timber Company. F.H. Stoltze Land & Lumber

company, Flathead Lumber conpany, Pyramid Lumber and chamgi.on

International. Several members of tbe MWPA currently hold timber

contracts with ihe State of Mon:ana on DSL lands and all nembers

have a signif:.cant interest in maintaining their abj.lity to

competlti.vely brd on timber sales withj.n the Swan P'iver State

Forest. Agreed Fact *3.

4. FOWS 1s a corporation dedi.cated to conservation of the

natural environment, and its standing to sue has been stipulated.

JUmUE!{T/Itlt-89-074 (A)
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5. Ofticers and directors of FOIIS reside in I'he Swan VaIley

andfish,hike,observewi'ldlife'andrecreateinareasdirectly

af f ected by management of l'he Swan '?'j'ver State 9orest'

6. Managers of the Swan River State Forest have taken the

5rosition that the State Forest is open to publj'c access'

7. An Environmental Imgact Statement (EIs) was Preltared for

theSwanRlverstateForestManagementPlaninJulylg?8.Exh.

1. The 19?8 EIS provides substantial background informa+-ion on

the forest.

8. The swan River State Foresi (Swan Forest) :-s located

approximately 50 miies southeast of KaIis9eil" Montana' Exh: 1'

p.I; VicinitY MaP, P.3.

9. The total area within the boundari'es of the Swan Forest

is 69.?14 acres. Exh' L, P'16' of bhis area' 38'9I2 acres o!

statelands,andthebalanceof30'S02acresarePrimarrIyU'S'

Forest servl'ce and Plum Creek Timber Company lands' Exh' I' p'16:

ownership Map. 9.13. Most o! the forest ls i'n what is conunonly

known as "checkerboard" ownershig' Management decisions by other

"checkerboard" landowners affect Lhe Swan Forest lands and

resources. Exh. L, P'2'

IO. The swan Forest is comgarativel y rich in fish and

wildiife resources. Exh' t' pp' 32' 47 '

11. Aerial photos of portions of the Swan Forest show some

effects of management activities by the various owners in the

area, including substantial areas of clearcuts' Exh' 20b-c'

L2. The I9?8 EIS set a harvest level for the forest of 24o
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acres Per year, resulting i'n a Projected averaqe annual volume of

3.6 million board feet (nunbf). Exh. I , 9'20 ' DSr' still continues

at this harvest level as set in the 1978 EIS' Exh' 13'

13.The1978EISprovidesforal05-yearrotationonthe

conrmercial torest zone. Exh' 1, p'20' This meant that all oId

growth stands on the comnercial f orest (l'lap, p. 21) would be

1 iquidated.

14. The 19?8 EIS presented a grogrammatic review of the Swan

Forest !{anagemenE Program, incluciing maps of environmentally

sensiti.ve areas, the evaluation of alternatives ior forest

management. and analysis of environmental impacts' Agreed Fact

*5.

15. Since L978, no further management Plan or EIS has been

done on the Srran River State Forest. The DSt has never done an

EIS on a timber sale on the Swan River State Forest' Agreed Fact

t5.

15. DSL has no plans to do an EIS on the Swan River State

Forest, Agreed Fact sl2. DSL does not gIan a grograrnrnatlc revlew

which is an EIs g an Environmental Assessment (EA) on the forest.

17. The 19?8 EIS states, at Page 2:

Because future needs and condl+-ions canrlot be gredj'ct'ed
'with certainly, the Swan River State Forest PIan is
prrrpo".ty desiened to provide management f lexj'bj'lit'i as

iorlst cbnditions change, advanced technoiogy becomes

available. additional resource data becomes known'
funding Ievets are set, and management decisions by
ot.her landowners are made- ?he glan will be noCified
to meet future needs as they occur, by decisions of the
State Land BoarC. At gresent ' :'t is anticigated +-hat

tils Pt?! s"ii'1 +re rrg'i+lg =d 
-:rrr==d <e :reeried eJ

intervals oi approximately ten years'

JrJmuEM/Irr-8 9-O74( A )
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18. It is now generally accepted in the scientifj'c conununity

that a comglete Iiguidatj,on of oId growth stands is harmful to old

growth dependent wildlife sPecies.

19. The I9?8 EIs Presents outdated, and therefore, erroneous

inforrnation on grizzly bears, stating that bears Prj.ncipally use

the higher elcvation arcas on the east and west boundaries of the

forest. Exh. l. p.47. The entire forest could Provide excellent

habitat for the grizz|y bear. one of the key factors in grizzly

bear hab:.tat evaiuation :'s road density '

20. The two witnesses on this Point, David Hadden and Dean

C. Graham, (who were -enlr-emeii. credible in aIl of their testimony)

were in substantial aqreement with respect to the grlzzly bear and

its habitat, and really differed only in tha evaluation of road

densi+-y. l{adden includcd the main Snan P.iver highway in his

computalion, and added a weight factor to the "closed roads,"

neither of which Graharn did. Grahan's ratioaale for not :.ncluding

the swan valley corridor (a strip of land one mile wide,

gresumabli,one-halfmi]eoneithersideofthemainhighway)b,as

that it constitutes a "speci.aI management area,r'a geople-

populated area that bears are not encouraged to use' (The

Flathead National Porest has i<ientified the Big Mountain S[i Area

asasj'milararea,onewheretheyconotwantbearsincontact

wi+-h humans.) The road would not be used to determine road

densj.ty, but i! would be included in the cunulative Effects

Analysis.Grahamdoesnotassignweightstoclosedroadbecause'

"adding a weight is a guess. " llevertheless. he factors, or

ilrmuEM/Iw-89-074(A)
Page 5
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considers the presence of closed roads in determining the

Cumulative Effects AnaIYsis'

2i. There have been substantial cbanqes on neighboring lands

in the area of the swan Forest due to clearcutting and road

building by the U.S. Forest Service and the Plum Creek Tirnber

company. Exh, 2La-c and I5a'

22. Substantial data and scientlfic information ner slnce

1978 is now available on fisheries' water qualiLi.' grizzly bear

habrlai, old growth' r'riICliie anci economlcs (and it is ccastantly

changing. ) The information in the 1978 EIS is out-cf-date'

23.The1978EIScoesnot|akeinf,oaccountthei9T9Swan

Itighway Corridor Aqreemen" sj'gned by the U'S' Forest Service'

Burlington Northern, and the state oi ltontana ' rcgarding

5rreservation of scenic guaiities in the Corridor f50 feet on

eithersideotthecenterlineofH:ghway83',-hroughthesnan

Vailey. Exh.7.

24. DSL has determireC that a statewi'de apSrroach '-c f orest

management planning is the most effective anC agrpropriale method

-oiven the quantitY and distrlbution of sta+-e f orest lands'

25. DsL is developing Foresi }tanagement Stanciards and

Gui.Celines which provide specific d:'recti'on for the conduct of

importantforestmanagementactivitiesinciudingtimbermanaoement

anc rnanagement of resources aifected bY tlmber nanagement' The

Forest},tanagementStandardsandGuidelineswj'Ilbecivided

togically into "chapters.'' Agreed fact S18'

26. The following manaqement documents and staniards have

JTJDGUE!n/DV-8 9-07 4 ( A )
Page 7
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been adogted bY DSL since l'9?8:

1. Forest Management Slandards and Guidelines' ChaPter I
Overview (1/88), Exh. 35

Best Manaqement Practices for Forestry :'n l{ontana
(7/8e), Exh. 31

StreamsiCe Management Zone Guidelines and Prescr:'Ptions
( 1987 ) , Eth. 32

The standard preserring a m:'nimum 10t Per third order

".i"t"l.a 
in old growth stands under 5 '000 feet

ei"""tio" (and includes all ownership i'n a Cumulative
9f!ects AnalYsis), Exh- 39

5.Inter:'nGrizz|yBearllanagementStandardsandGuidelines
(L2/881,-ixh. 1g, and 1989 road closures map (Exh' 15c)

5. Inter:,m whi.tetai, I Deer Winter Range Managern-ent standards
andGuidelj'nes,whichincludesastandard,retain!.nga
*rortnrrm of 508 of each sectl0n of state lands in thermal
covcr, Erb' 38, (11/89)' Exh' 34

T.InterimEl}'.Hinteri{abitatManagementStandardsand
Guidelines (fll89). Exh' 35

8. Montana Bald Eagle Manaqement Plan (6/86)' Exh' G

9. Swan valley Highway Landscape Manaqe-ment PIan (1979)'
Exh. 7' wiitr Memorandum of Understanding'

2T.DSLrscommlttec!oconducta!rrogrammaticenvi'ronmental

revi.ew on each chaPter of Forest l{anagement Standards and

Guidelineswhichaffectthemannerlnwhichforestmanagement

activities aflect the human environment ' DSL has conrni'tted that

suchreviewwillbecond,uctediaaccordancewithMEPA(Montana

Env:ronrnertal Protect:.on Act) and the ITEPA rules'

28. DSL :s :evising ChaPter one of iLs Forest llanaqement

Standards aad Gu:.delines wh:ch:'3 an overview ot:Ls statewrde

forest management Process'

29.DSLiscornnittedIoconductagroglranmatlcenvironmental

JUmUEllr/DV-s9-o74 (A)
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review in accordance with MEPA and the MEPA rules of the revi'sed

chapter one overview and of the forest manaqement process l-n

general and lhe impacts of +-hat process uPon |-he hunan

envi ronment .

30.DsLiscorrwrittedtoprovideopPortunitiesforpub]ic

particiPation af, each leveI of environmental review descr:'bed

above. DsL :'s currently conducting a review oi alternalives for

recreational management of state lands' including sF-ate forest

lancs.Thisrevle}'haslnc]'udedpublicinvol'lementinlheform

o! publi.e meetlngs and invitation for written cornments ' and DSL

has connnitteci to pregaration of a proqrammatic review' including

additionai opportunity for public commen+-'

31. ln that same conneclionr ne$' environmental review anC

public partlcipai-i,on requiremenls are set forth in ARM 26'2'628

et seq., effective l/ f3l89'

32. Beg:-n!::'ng in the fal t of 1988 ' DSL commenced a

continuing ser:'es of gub1ic meetlngs to drstrlbute :niornation anC

encourage gubIic involvement in managernent activlti'es o:r the Swan

P.:ver Slate Forest. Fo}lS have Partlcipa+-ed in some of these

meetings and has been on the :nailing list' Additionally' GIen

Gray, Unit ilanager oi the Swan R:ver S"ale Forest' and other

?ublic offi.c:als within the DSL or wcrll:ng wl|'h the DSL have

cooperated with the FOWS to prov:Ce infornation and clar:'f:ca!ion

re-qarding the DSL' acti ons '

33. DSL has an ongoing Program ol

f orest lanCs, :ncluding the !'lorthwestern

JUEMEIT/Iw-89-074(A)
Page 9

t.inber sa.! es !or' state

Area and the Swan River



I

2

3

+

5

6

7

8

9

r0

n
t2

r3

l+

l5

l6

17

t8

t9

20

2l

22

23

2+

25

26

o

State Forest, which DSL intends to continue' Aqreed Fact *11'

34. DSL gIans to cond,uct timber harvest activities within

the constraints set by the Forest Management Standards and

Guidelines which will set minimum protection stahdards for certain

non-tinrber resources and establish quj'deIj'nes !or certain timber

activities tor the gurPose of minimizing impacts '

35. In manaqement of its statewlde forest management

program, DSL 1s committed to prePare environmental review

Cocuments (EA or EIS) that include cu:nuiative lnDacts and

al ternatives anal -vses on site-specif ic tirnber saI es '

36. The 1978 EIS discusses f our managemen! a] }.ernatives- f o::

the swan River state gores!- wi.th the preterred alternative being

f orest lrroductj.on enhancernent'

37. DSL conducts env:'ron:nenlal review under MEPA of each

groposed ti:nber sale in the Swan P'i"rer State Foresi-'

3S.DsLrspresen'-Iypre?aringa:renvironnentalassessmen+-

uederthe!4EPArulesonlheproposedl.?oodr.rardFaceTinberSaje

withintheSwa::R'iverstateFores|-andisevaluatingalternatives

anci cunrulative ef f ects oi tha'- prc ject ' e'g' ' ugon gt:'zz! y bear

and grizzly bear habitat, oid growth' !isheries' whitetail cieer'

watershed and s:'lvaculturai alternatives'

39. For tha|- pcrtion of iLs sr'atewicie |-rr'ber program +-hat

isconductedon+-heSwanRl'rerStateFores:'DSLperioclicaIlT

issues a proposeC Sj.>:-?ea:: Tir:rber Sal'e PIan' One is done !or !-he

Northwestern LanC Office' and from 
"har-' 

one is Co:re ior the Stran

River State Forest as a !ores! unit under the aeqls of thE

JnmuENT/r t-89-074(A)
Page 10
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Northwestern Land Oflice. gee. e'g" Exhs' 2' 3 and M' The

groposed six-Year Timber SaIe Plan i's an annually reviseC document

oi the Norlhltesterrr Land office which serves to begin work

planning, data collection and environ:nental analysis on the Iisted

tlnber sale projects. The plan typically tists proposed timber

saie by location (secti'on, Township and Range)' estinated volu:ne'

es,,imated acreage, the name of the crainage or draj-nage' the

progosed regeneration harvest type, rniles of roaC conslructj'on'

proposeC projec|- beginning, ProPosed project conpietion' and

notes/remarlts. i,isting on this docurnent j's rot a Ceclsion or

prel ininary decis i on to conduct a sal e ' aor is a l:s+-ing

ir=eversibl e.

40. The same is true of the "Three-year Li'sting of Tracts

to Investigate for Timber Sale Fdasibllity on lhe Northwestern

Land Office," more cornnonly referred to as the "Three-Year

I i cliqa rl

41. The groposed Six-fear T:nbe!: Sale Plans and F-he Three-

Year Listing of Timber Sales are issuei by DsL as a conlinuation

of its oegoing timber Program.

42. Bv letter ot 3/29-88, the FOWS notifiei DSL that thev

in+.eoded to exercise f uI l'r' their ri'qh!s of public gart:c:'aation

as an inLerested Party, and requested notice of projects and

decisions. Exh. 28 -

43. In February and ]'larch of L989' DSL revised the groposed

Six-Year Timber Sale Plan for the Northwestern Land office and for

the swan River state Forest without preparation of a prooramnatic

JUmUEM/Irv-89-074(A)
Page 1I
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revier'. Agreed Fact s13. DsL Pre?ared no environmental irnpact

statement or revi'ew, and conCucted no administrative groeeeding'

44.InFebruaryandMarchol]-ggO,DsLpregaredThree-Year

Listing of Tracts to Investigate for Timber sale Feasibilitl on

the Northwestern Land Office, :.ncluding the Swan River State

Forest,without5lreparationo!aProgramrnat:.creview.Agreed

Facts fi14.

45. By letter of 9/5/ 8?, S+-eve KeIly, nor., President of FoI{S'

alleged the failure of the Slran Rj'ver State Forest to assess

cumuiative elfects and su-ogested that an EIS be prepared' Exh'

14. Agreed Fact S8.

46.3yletterddted3/29/ss,thegolilsdemaniedoitheDSt

that a new EIS for the Swan Ri'ver State Forest be grepared' Exh'

28. Agree<i Fact S9.

4T.Byletterdated5/16/es,theCorrunissionerofDsL

deciined Lo grepare a ne$r EIS lor lhe Swan River State Forest'

Exh. 5. Agreed Fact f10.

4g. .,ProgranEnatic review" lneans an analysis (environmental

imPactstatementorenvironmenlalassessment)o!theimpactsof

the quality of the truman environment oi relatec actions' Prograns'

or poIicl'. ARI{ 26-2.643(.LS)'

49. The Court received testi.mon; fron various experts in the

iields oi oId growth bi.ology, !isheries biology and bear bi'oLogy'

Thebasi'cquestionaddressedtgasrrhetherrT'anagementacti'vities

(i.e., the timber groEram) with:l the Sstan Forest coulC

significantly a!fect |-he h'*an 3i!vlronment

flrlrcuEM/Irtt-89-07 4 (A)
Page 12
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biologists f,estifled lo cunulative j'rnpacls o! gasl ard presert

ac+-ions based c:: inforrnation avai'Iable'

50. A signilicant amount o! o'ld grorltb ic=es+- :ernains on the

Svran River State Foresi-.

51. OId growth stands may be sirnPllsilcal'Ly

of a minimum age o! s+'and origin of 200 years '

39. Howevei, "old growth characteristics" have

in stantis o! varying years, and f or +-his purpose'

following:

AII stands considereC nust be saw 
":nbelclass, it"t" a sagt timber tree crolt? <iensi'|-v

o! rnore than 39t. have an averade stanC aqe

of 100 years or greater' and provide at I'east
5O contiquous ""t"" 

of oId orowth: stands
meeting the above cr:teria with an average
stanc tgt of 2oo plus j/ears have 

' 
been

includeC; stands with an averaqre age between
150 to -ioo- y.att and an uneven-age stanC
structure tt"ttt Utt* incluCeC; and stanCs witr
.r, .rr...q. aee between 100 

"c 
149 :/ears ' and'

uneven-agle stani structure anci a poor or verl:
Poor "t""d 

vigor class have been included'
gxn' iL.

52. olC gror'rth !orests seri"e as conservalors r'rittr I' ong!ern

bene!i.ts to the soil' ' wate:, t j'sheries ' wilCllf e habitat anci

overall. !crest ecosystems. oLC growth forests are a: +-he monent

recoqnized to be of qreat inportance ' ofiering substantlal

divers:,+-y ie plants and arinals, anci are inporta::t tc old grolrlh

associateci species. See, Exh' 6 - DSL' Memo'

53. The i97B EIS faiiei F-o reccqtnize the irnPor+-ance of oiC

growth habitat, and proviCeq np aciequar'e assessmelr' of oLC growlh

stands,andtheei!ectso!theirliqu:ciatio::.Mostoft!:e

firmuENT/Irv-89-074 ( A)
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Li"erature anC lnformatlor on olc groltth lorests and old growth

habitat has apgea:ed since 1978. The 1:cu:<iation of o!'d growth

habitat as per the 1978 Swan P.j.ver slate Forest Pl'an and 9IS (Exh'

1) would have a signilicant adverse irrpact o:t the environRent.

54. DSL has adopted a policy of retain:ng old growth val'ues

on lhe swan P.iver state Forest over the next tive years while

conducting an evaluation of old growth and Protection opf,ions.

55. To evaluate the elfects of old gror'lth stand Iiquiiation

onanybasi,s,e.-a.,bi!orest;i:ai'nage-by-drainage'51't::nber

saIe. it is necessarl, !o review ihe acti.ons o! neighboring

i andowners .

55. A cunulative e!:ects a:ralisis for old g:owth i.Joulc

evaluate olc arowth stancs anc habltat on ali lend ln the crai'nage

on the swan P.i.,'er state Forest . such an ana!' isis is f easibl e on

a Crainage-wide bas:'s.

5?. The Plain.':'!.. reques|s +-ha.- *.he Court !lnd t-hat under

DSL' oagoi.ng t:.rnber prog=am per lhe i978 EIS ' I iquiciatlo:: cf olC

growth stands is sc::eduled for "'he sIoPes above Goat Creek and

Squeezer Creetr (critical 
"rout 

sf-reans) and South Fork Lost Creel<

(an irnpor'-ant troul- 5:rean), c:ting Exh' 1 (1978 E:S' ) The

Plaintiff aiso asks that the court finc that under DSL' Six-Year

Timber sale PIan, liquication o! certai:r oid growths stalds is

scheduledior}-iresiopesaboveSouthFer}lLos!Cree]<.referring

to Exh. 3g. 'Jnder lhe 1973 EIS, ojc grovrth stanis srere scheduled

tobeliquidatec.Uncer}-necurrentstandardsaniguidelines

approach o! DSL. ihe i978 5Is is not being !ol l owed ' No

JUIrcUEM/DV-89-074(A)
Page 14
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liquidation of olC g:owth stands. is proposed for the slopes above

Goat Creek or sgueezer Creek, Exh' 39' anC on!'1' 35 acres is

proposed for the slopes above South Forl< Lost Creek' which Leaves

that area with over lOt oI<i growth' Si'ace the Six-Year Timber

Sale Plan is a planning f,ool and in a constant slate oi flu:<' the

onlyfactsthatwecanfinc!ronthefcregoing!sthat''schedule'd''

saies in "critica]" Crai'nage can be slg::i!icant' but in this a::ea'

theDsLisnotilern:ltingitseifiobe]'initecrythel9TSEIs.

5S.Scot"Runseiisa:{onta::aDeirartnentc!F:sh't'IilClife

anci garks (!!DFI^IP) Fj-she:ies B:oIogi.si llI. rrith resgonsibiliti f or

the Swan fisherY

59. The swan lisherf is geogra?hlcall^7 dellned as Lhe area

uSlstream!romf,hecontluenceoftheSwa:lRj'verandFlatheadia]<e,

inclucingswanLake,theswanRiverand+.ribulariesthereto.

There are 47 streams which are tributaries tc tlre Srran P'iver'

60. BuIItrout ai:d Westsiope cu:throat trout are natj've

species, ani are ieslgnaled as species of sPeci'aI concerl by the

uDFWP.Allbulltroutancsornerlesf,:icpecuttl:cafr'::outare

acifluvial, meanr!:g they speni !-3 iears in the slream rrhere they

were hatcheC, then nove prinaril; to Swan Lake' then return to the

stream !or sPawnins.

61. The MDFIIP has Cesiqnated !cur streams :n '-l:e Stran as

critical pulltrout strearns (91!'.' Goat' Lj'on and Squeezer') llcrth

Los..'southLost'Piperanci^ioocr.lardarecritlca]juvenile

buiitrout streams. Four of Lhese (Gcar-' Squeezer' Sor:th Lost and

Floodward) are on lhe St.tan River State Forest'

Jnm!{EtfT/Itlt-8 9-0? 4 ( A )
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62. The tlDFWP considers a nurnber oi streams il the slran as

irnportant bulltrout streams j.ncluiing cold creek and Jim creek'

Most o! the bulltrout's spawning in the sitan occurs i:: 
"he 

eight

critical anC inPortant s+-reams just named'

63. The Srran f ishery is interdependen'- , ineaning canage to

one stream, particularly to a critj.cal or:nporr,anr- s+-ream, has

cumuiative e!lects ugon the fisherj' as a whole'

64. The major landowners ln the swan have entered into an

agreenen! !o use ,.ses+. l{a::agement Practices" ( EMPS ) !or I ogging

practices which may affect trout streams. Exh. t. The BMPS are

i.ncorporated:::!o the tlrnber contracts (not wri!ten golicy)'-but

they contain :ro enforcement mechanism and may ailow clearcutting

rn wilhin ?5 feet o! a stream. The BilPs, uhen ?roPerly app]!ed'

effectj.velY control erosion.

55. DSL conduct.s wat,ershei curnulative ef!ects anal'yses on

each proposed action l.o project increased. water Iield in order to

prevent instream erosion and channel destabj.lization. DsL

implements Best Manaoement Practices for the control of surface

erosion and Protection of water quality' DSL also implements

streamside ltanagement Zone Guide!ines for additional protection

of riparian habitats.

65. There were six BMP audits of DSL:.:: the Flathead Basin

with no majo:: ciepartures and three minor cepartures (lhe gliir

landowner uiI-h no major departures. )

67. Scott P.unsel' l'las the prlnci'pai au:hor of a report

entitled "Jirn Creek llonitoring" (1990). Exh. 26b. The report

JnDOGrfr/IlV-89-074 (A )
Page 16
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investiga:ed,theeffectsoithelles:JlmCreel"TlnberSaIeonPiun

Creek laaCs ugon the lishery at Jim Creek'

58. in 1989. Lhe Jirn Creek spatrning redC coun+' was 39 +'o'"al

and 10 per k:l.ometer. Exh. 26b. ReCC counts have not been Cone

every year on ,'in creek. If Jin Creek averaqeC 10 reiCs per

kilometer each year, it woul'd be a cr:'tical trout stream' This

$tas an "irnportant" stream prior t-o 1989 ' and the redd coun: 1n

1989 brought 1t to the "critical" leveI. ("Critical" as used here

means that there are a greaE nanl'i:sh' and the:'-rean:'s

,,criti.cal" tc the !ish popula!ion and repoPulatlon. "inpor"anl-"

as applied l-o a s*-ream means olher 
"!:an 

cr:+-:cal ' iess t]:an tlre

mean average. but it will naintain a PoPulation' )

59. A c';rnul ative ef !ec'-s ana11's:'s was Cone on tbe se'an

tishery ia 1985.

?0. The ap?rcprlate area for a cumulative e!fects analysis

is the area of r-he Swan fisherr', because the !ishe::y rescurces are

int eriependen|. .

1L. It woul'd be useful and !easible to update the:-985

Cumulative Effects AnaIys:s for *-he s"rear's oe the Swan Forest i:l

relation to the swan iisherY; i|' mai'not be currently leasible to

pre?are a c':nul.ative e!!ects anal-i':is c:l a g"atewi<ie basis' by

.,,i.rtue of an i.:ls;:f!:cle:rt database, but an a:ra1i's:s cn'-be Stran

Fores+, in relation r,o the Swan f i.sheri r:ould be ex'-::emeI y lre!pf uI

lor a site-spec!!:c envirc::nen+'al assessnent '

72. Davj.ci Haccen :,s a nasters d.egree gr!zz!7 bear biologist

who works as a Private consul'tant

JLmUEIYT/Dt-89-O7 4 (A)
Page 17
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e:fects o! :crest management act:.1'!::es cn grizzjy bear habr+-at-

73. The gr!zzL7 bear has been offlc:allt Iisted as a

threa!ened sgeci.es 5y the !ederal gover::nent since i978. DSL

recognizes its responsibilities regarciing the grizzly bear under

the E::dangered species Act ' 9:lb. 33a.

14. Federal agencies anc lhe Monlana Departnen! of Fish.

WrlC1:,!e and Parks are sisnatories io the Interagenc'l Gr\zz\y Bear

conuni+-tee Guid,elines. DSL is no'-. Ia December 1988. DSL adop+-ed

its own In"erim GrlzzLv Bear Managernent SianiarCs anC Guidellnes'

Exh. 33a. DsL' Siandarcis and Gui<iel ines wi I 1 undergo

environmentai review grior to !inal aclop"ion, Agreed Fact *20.

?5. By and, large. the entire area of the Swan River State

Forest provid,es ezcel l ent gr:zzl y :ear habi'-at ' I:I t:e cri'"ical

perioCs of the sPr:'ng anC tall. -srlzzii bears mainly use areas

lower than 5ooo !eet:.n elevation. use of the sr'ran Forest b7

gri'zz\y bears !s well CocumenteC'

76. David Pacce:: seiecl-ec an a:lal.i's!s area cesc.r1bec on 
"he

north and soul-h by the boundaries o! '-he swaa P,iver state Forest,

on the east by the si.ran Divide. a::c on the west bi lre Miss:on

Divice. Exh. 15a. Hadcen div j.i,ec the anal ysis area :nto unlts

of 5000-15,000 ac:es, baseC uPon accePteC nethodoloqy'

77.Us1ngaeri'alpho+-os,availabledata'a::dconsultations

with swan gores+- supervisor Gl e:: Gray ani others , David iiadden

prepareci a report anci various maPs ct gtlzzli bear rabj'tat ln the

area of l-he snan Porest. gah. 15a. YaP lajrer I Shor'ls g::.zz\y

bear foragrng habltai, and :.ncludes areas of preferreC vegetation'

JnmuEilT/Itv-8 9-07 4 (A)
Page 18
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we! areas and stream courses' A 50O foot buffer securi"-y and

hlcinqcoverj.sdrawnarouncia}Iforaginghab:'iat.

?8. on Map Layer 2 (Exh' L5a)' IlaCCen presents all tinber

stanCs cut within the last 20 J'ears which may not provide

sufticient cover to a!ford adeguate securi'ty !or gr!zz\y bears '

The map is base<i upon aerial photo analysi's' timber stand

inventory analysis and consuita+-ion wi+'h Glen Gra?'

7g. BaseC upon DSL naPs, aer:'al photos ' and his own

reconnaissance of road closure sltes' IiadCen groduced MaP Layer

3, plottine roads and roaC closures on 
"he 

Sltatr River State

Forest, and a report CateC i':ne i99C ' 9xh' 15s'

80. llad<ien calculateC roaC Censities !or bear analysis

unlts, for +.he analysis area as a whole' anC !or spring bear

habitat (Units 4,5,6 & 7 o! MaP La't'e= 3' ) P'oad Censiti'es are the

most itnportant factor in griz:1i' bear habltat securiti' ?he

maximun roaC censitl standarC accepted bi' bear cioioglsts ls 1'0

rniles per secti'on (square n:ie) ' Iladden assigned 1/10 lc 1/4 mile

o! road to each road which was closeC' but not obliterated' This

wasbasedonthedegreeoiusedu:ingseringaadfa}lhuntj'ng

seasons per GIen Gray. P.oaC Censities in ail the bear analysis

unlts on the va]1ey flcor exceeded.i.0 rnijes Per secticn, under

r-he tiadden ne!hod of calc':Iation

81 ' In the ana,l ysis a:ea ' 
l'he Ll ' S ' Forest servi ce and the

Plum Creel'. Timber ComPanr both plan Ilguidatron of olci growth

+,irnber stands which impli'es additionai road construct:'on'

82, DSL has imglemented roaC closures on the se'an River

JUDGUEm/DV-89-074(A)
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state Forest to protect gtj-zzly bear habita!. Both lhe u.s.

Forest service and the Plum creek Timber comPany have also

implemented road closures. for the same Purpose' and aIl three

landowners aPpear to be not only coolrerating' buL agreed in

principl e.

S3.AnaPProPriateareas!zeforacumulatj'vee!fects

anaiysis oo grlzz\y bear habitat is about ?5 square n:jes. For

a cunulative effects analysis +-o be scientiticall? useful, it mus'"

d.etail toraging siles, we|. areas and slrean courses. If, :nust

evaluate the status of all t:-mber slancs on the analys:s area for

hicing cover status. And. i!- must calculate road denslties- and

evaluate the effecti'veness o! road cl'osures'

94. on the swan River Timber sale, no cumulative eflects

analysis pas includ,ed in the Environmental P.eviett docu:::ents for

grlzzLy bear, old growth or fisheries. No rrildlife con:nents were

subnit*.ed until af ter the sal e ceclsion !{as rnade and the sal' e

soic. No grizzly bear evaluation was done for the sale iecision.

llo altErnatlves analysj.s was dcne. Ev.h. 4 and E:rh. 37 . ::ovtever '

this was a bug infestation sale.

85. On the Nelr sgueezer Timber sale, no cumuiative effects

analysl,s was included for grlzzly bears. old growth or fisheries.

llo environmenl!1 assessment r.ras preoared unCer the !ormat set

forth in DsL current MEPA regulations. Although an alternatives

analysis was done, it was not included in the Environnental Review

documents. The environmental assessment t'as Dreparei (Novenber

1988) b-el-g!e the new format (Januar? 1989) even though the sale

JnmuEltT/IIt-89-074 (A )
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86. To date it tras not been the practice of DSL to include

in Environmental Review documents a cumulative eEfects analysis

on timbe= sales, e:rcept as to water quality and run-off' This has

been true since 1986.

87. The 1978 EIS evaluated the fc1lowing alternatj've courses

of action:

1. The no action alternative;
2. The fores! amenities enhancernent alternative;
3' The forest production enhancement ai'ternati've;
4. The economic enhancemen! alternative'

88. In the 1978 EIS, the alterna"ive finatiy chosen tsas-.the

forest production enhancement al'terna!ive' Agreed Fact S15'

89. No evaluation of program alternaLives has been prepared

on the setan goEest since t9?8, anC DSL has no Plans tc do one

li:nited sPecifically to the Swan Forest'

90. DSL still has the !our na::agement alLernatives above

described' j.ncludinq the use of a blend of timber and recreation

revenues on the swan Forest.

91. DSL currently collects no recreatj'on' hunting or fishing

revenues on the swan Forest, and has not iacluCed these values in

an economic value calculati'on' DSL c::rrentll collects revenues

from recreation, as well as fishinq and hunting access rights on

otherstate!orest,inciudinqtheSulaStategorest'Exh'llband

rLc.

92'. In iglg, DSL entered i::tc the Swa:: Slghway Corridor

egntlrttllft?t'Bh stt!ffi =t?t€ 
'a::d' -f*-:'#:€e {cs pres'ervaliq's

of the scenery along the Srlan Highwal" :::cIuCing that port!'on of

JrrrHEM/Iw-89-074(A)
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the ltighway that traverses the Swan River State Forest '

93.ItisDsLPolicytofollowthelg?gLandscapeManagement

Plan and Vemorandum of Understandinq regarding management

actlvities in the Scenic HiEhway 83 Corricior' Exh' 7'

94. The evidence presented at the trial of violati'ons of the

Swan ltj.ghway corridor AEreement was not substantial; if anything,

the lack o! substantial evidence reflects substantial comPliance'

95.DsLhadadoptedlnterimGrtzzLyBearandWhitetailDecr

StandarCs and Guidelines to be imPlemented while the ProPosed

GrlzzLy Bear and I.lhitetailed Deer sTandards and Guicelines undergo

environmental review prior to !inal adoption' Agreed Fact *20'

g6.TheU.S.ForestServiceenvironmentalreviewprocess

includes national, reEional and Iocal programmatic reviewg' with

a cumulative effects analysis j'n an EIS at the Iocal forest wide

levcl and at the tinber sale level '

gT.DSLhasnoProgramr:raticreviewattheState,regional

or]ocallevel,andhasdonenoc'.rmulativeeffectsanalysisatthe

Iocal forest wide level or the tirnber sale level' There are only

?O,OOOacreslntheenlireslranP':'verStateForest'ofwhich

39,OOO acres are state land'

Based uPon the foregoing FinClngs of Fact ' the Court makes

the tol lowing:

CONCLI'SIOIIS OF LAI{

1. The Partj-es bave sLanding'

2. This action was brought pursuant to the Montana

Environnental PoIicy Act (MEPA), Section 75-1-101' et seq' tor

fi rmuE!rT/It\t-8 9-07 4 ( A )
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judicial review of the act:ons of the Department of state Lands

(DsL).Thestandardofjudiciaireviewgenerallyisthatagencl'

acti.on will not be overturned unless i't is found to be "arbitrary'

cagricious or un1awful".

3.TheDSLandtheSoardofLandConrnissionershavethe

fiduciarydutytomanagestateschoollandsforthesupgortof

education or other Purposes for which those lands were granted to

the State in the Enabling Act, 25 Stat' 676' 71-L-2OL M'c'A'

4. ARM 26 .2.657, in part', requ:'res "Tilhenever an agency is

contemplating a series of aqency-initiated actions, Programs, or'

policieswhichinpartorintota]mayconstltuteamajorstate

action significantly affecting lhe human environment' it shall

prepare a programmatic review discussing the inPacts of the serj-es

of action. "

5. The "Proposed Slx-Year Ti'rnber Sale Plan" and the "Three

year Timber sale Listiag" (collectiveli' the "Listings") co not

require new programnatic reviews ' They represen! planning

d,ocuments developed in accord with the lg78 swan River Timber

Management PIan and are intended for purPose of collectlng data

for lhe Planning and environmental analysis of the listed timber

sa1es. The listings do not constitute an "irretrievable

commitment of resources. "

5. ?he lrstlng of tirnber sales in the "Six Yea:: ProposeC

TinberSalePlan,.andthe'.ThreeYearTi:rrberSaleListinq''are

acti.ons which are excluded lrom the those requiring acts which

require an EIS or an EA under the terms of ARM 26'2'643(5)(d)'

JUEMnE/Irv-89-074(A)
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The Listings do not constitute a ?roPosal within the meaning of

Section 75-l-201(1)(b)(iv), McA.

7. Forest management activitj'es on the Swan River State

forest are part of DSL's statewide forest management program and

prcparation of the statewide programmatic review and site specific

environmental documents with an evaluation of ltrogram alternatives

is adeguate for comPliance with MEPA.

8. Since DSL has not completeci environmental assessmenls

on any part of its statewide torest::raaagement program and has :rot

made a determi.nation whether program:na|-ic review mus'. be an EA or

an EIS, the issue is not r:pe fo: judicial d,eternlnation.

9. lhe aCoption of a management approach on forest Iands

pursua1t to DSL's Chapter I Overview and Standards and Guj.delines

and the application of that aggroach to site-specific ProPosed

actlons, such as individual timber sales, is not arbitrary,

capricious or contrary to law.

10. The deeision by DSL to analyze cumulative effects on

grLzzLy bears, whitetail dear, eil<. stream-sice management zones,

and other i.mpacts on the human envj,ronment attributable to timber

sales at the statewide and the site-specific level is a matter

within the DSL's dj.scretlon and is not arbitrary. capricious or

unlawful.

11. The DSL is not required to conduct a cumulative

analysis at the Swan State Forest levei.

12, It is within the ciiscretion of the DSL to

cumulative effects on grizzly bears, whitetail deer, eIk'

JnmMEl}T/rrv-89-07 4 (A )
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side management

ati:ibutable lo

1eve1.

zones and other impacts on lhe human environmenE

t:.mber sales on lhe siate-wide and site-specific

13.TheDSLhasadherectothelntento!the''yernorancunof

understanding Aimed at Maintaining the scenic Qualities Adjacen'--

to The sr.ran Valley Porest 1183" and the "swan VaIlev Highway

Landscape Manaqement Plan"

14. l{andanus does not lie to compel the e:rercise of

dj.scretion and theretore is not 9ro9er in this case to compel that

programaatic revi'ew be in the form of an EIS'

15. The DSL is in the Prccess o! adopting new managemenE

standards and guidelines to be a:-piled to al I state IanCs

incluCing the Swan River slate Forest' The Court will not assume

thai DsL will fail to cornBly with:.ts }!EPA obligations as the ?lan

is developed and implemented' DSL has the obligation to develop

theplaninaccordancewithMEPAandschcolt:ustobligations.

The Plaintil!'s aPPro?riate remedy is through the adm:'nistrative

process by means of public Particrpatioa'

16. A wrif, of mandamLls i's not apPropriate under the

circumstances of this case'

J_IJDGI{ENT

Based upon the foregoing Findings cf Fact and Conclusions of

Law , the Cour: en+-ers +-he f o I I cwing '3uCgnent :

1. lhe ?Iaintlf f take noth:'::g b:' i'!s comPIainL '

2. Reasonable attorneys fees and litigation e)rpenses

damagesPursuanttoSection2T-26-402'l{CAareherebyawarded

JUmMEltI/IrV-89-074(A)
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the DefeaCant. the Degartnent of State Lands' Counsel for the

Defendant shall file an atlidavit within 20 days of the date of

this Judgment. Thereafter, a hearing shall be held u:less the

garties stiPulate otherwise.

3.FiaalJudgmentwillbeenteredafterthehearlngon
attorneys fees and litigation erpenses unCer mandamus'

4. Costs of suit are a$tarded to the Defendants'

DATED october 17, 1991.

Q-r,:r" ]^nr-
ROBERT S. KELLER
D:sl-r:c|-,ludge

Dc: Jon L. Heberling. Esg-
Roger M. sullivan, Esq.
John F. North' Esq.
R:charC P.. Thweatt' Esq.
MarcelIe ShooP, Esg.
Donald I. Schultz. 9sq.
Kent P. Saxby, Esq.
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